NTSB Order No.
EM 133

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON D. C.
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ORDER DENYI NG RECONSI DERATI ON

By Order EM 123, served Novenber 7, 1985, the Board reversed
a decision of the Vice Commandant affirmng a three nonth
suspension of appellant's nerchant nmariner's license for his
operation of an uninspected passenger-carrying vessel in alleged
violation of 46 U S.C. 390c(a). The Board concl uded, anong ot her
t hi ngs, that assum ng, arguendo, that the two voyages on which he
served as master were not bona fide "bareboat" or dem se charters
in that the contracting parties may not have intended to effectuate
a conplete transfer of control over the vessel, appellant's |license
shoul d not be subject to a renedi al sanction where the Coast CGuard
had failed to establish that appellant, who was not an enpl oyee of
the vessel owner and was not privy to the contract negotiations
bet ween the vessel owner and the charterer, knew or should have
known "that the parties m ght have envi si oned sone rel ati onshi p not
descri bed by the charter agreenents", in circunstances where the
conduct of the charters was consistent with the terns of those
agreenents. Order EM 123 at 5. The Coast Guard has filed a
petition requesting that the Board reconsider Oder EM 123 and
affirm the Vice Commandant's decision.? For the reasons that
foll ow we decline to do so.

The Coast Cuard contends, first, that it has no obligation to
establish a seaman's actual or constructive know edge of the
operative facts of a violation of lawin order to prove a charge of
m sconduct. We think this contention reflects a m sunderstandi ng
of our decision in this proceeding. W did not hold, and we do not

The appellant has filed a reply opposing the
reconsi deration request.



believe, that the Coast Quard nust establish in all cases an intent
to violate a specific law in order to prevail on a charge of
m sconduct. However, where, as here, the Coast Guard alleges in

its specification a "knowi ng" violation of a statute, it has
obligated itself to show nore than just the facts that denonstrate
t he nonconpliance; it nust also show that the charged party knew or
shoul d have known of the nonconpliance and proceeded nevert hel ess.
In other words, the Coast CGuard had to prove that appellant's
behavior, in the opinion of any "reasonable person,” failed "to
conformto the standard of conduct which is required in the |ight
of all the existing facts and circunstances."? In our judgenent,
t he Coast CGuard had not net that burden of proof in this proceedi ng
since it did not show that appellant was aware or shoul d have been
aware that the intent of the vessel owner and the charterer
concerning control of the vessel during the charter was not as
stated in the bareboat charter agreenents that appellant had pl ayed
no role in negotiating.® Wile it may be, as dissent to Board's
decision expressed, that +the appellant "could have easily
ascertained the actual intent of the parties with respect to the
control and managenment of the vessel during the charters,” we are
directed to no maritinme custom rule, or practice that would
support the view that appellant breached a standard of conduct by
his failure to | ook behind the terns of the charter agreenents. W
t herefore adhere to our view that the Coast Guard did not prove its
specification of a knowing and intentional violation of the
i nspection law*

2See 46 CFR 85.05-20(a), defining the charge of m sconduct.

3Al t hough the Coast Guard reiterates on reconsideration the
factors it believes conpel a conclusion that valid bareboat
charters had not been created, urging that they reveal the vessel
owner's intent and charterer's ignorance of the |egal effect of
the provisions of the charter agreenents transferring
responsibility for the vessel to it during the charters, we
remai n unper suaded, for the reasons given in our original
decision, that those factors invalidate appellant's reliance on
the parties’ witten expression of their intentions as set forth
in charter agreenents.

4Qur conclusion in this respect is not altered by the

ci rcunstance, noted in our original decision, EM123 at 7, n. 12,
t hat appel |l ant knew of the vessel owner's ongoi ng di scussions
with the Coast Guard "on whether the charter agreenents the owner
was using placed the vessel beyond the reach of the inspection
statute and that the Coast Guard ...had expressed the view that
they did not." Since the appellant could reasonably believe that
the applicability if the inspection requirenent as dependent on
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The Coast Guard next contends, for the first tinme in this
proceeding, that a certificate of inspection was required for these
charters whether of not valid bareboat charters had been created
because none of the persons on board the voyages fall w thin any of
the exceptions to the statutory definitions of a passenger.® W
intimate no view on the nerits of the Coast Guard's bel ated
interpretation of the scope of the inspection requirenent.?®
However, while the Coast Guard is free to advance that
interpretation in any future case it may prosecute, it is too late
to change the |aw of the case as litigated in the proceedi ng before
us, nanely, that "if [the charterer] was a dem se or bareboat
charterer of the vessel, then the participants on board were guests
of [the charterer] and not " passengers' wthin the meaning of 46
usSCc 390" (EM123, at 3). W will not entertain on
reconsi deration new argunents that cannot be reconciled with a
party's prior position on the appeal.

ACCORDI NGY, IT I S ORDERED THAT:
The request for reconsideration is denied.
GOLDVAN, Vi ce Chai rman, LAUBER and NALL, Menbers of the Board,

concurred in the above order. BURNETT, Chairman, filed a
di ssent.

the validity of the charter agreenent as a dem se of the vessel,
he could fairly assunme that his operation of the vessel pursuant
to and in accordance with the agreenent was | awful pending a

di spositive resolution of that issue between the vessel owner and
t he Coast Guard.

°See Order EM 123 at 2, n.2 for the definition of passenger
set forth in former section 390(a), 46 U S.C

6The Coast Guard acknow edges that it did not previously
take this position on appellant's appeal.
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BURNETT, Chairman, dissenting:

For the reasons stated in ny dissent from the mgjority's
original decision on the nerits of appellant's appeal, | continue
to believe that the appellant should be held accountable for his
operation of an uninspected vessel on the two dates in this issue.
| would grant Coast QGuard's request for reconsideration.

Ji m Bur net t
Chai r man



